United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


Stee 


ea Rade aa ony 
erie 


Shi Sie Festapa vmod 


eon rs naga 


= 


Bas ee eas - S ana : eons Seay 
STONER : a Earns hak og SETA MASSON TOLER TR AION 


Ade eal Sete She Tarn 


Tico ey Ge 
sai wy = 


Spa Seti 
iat 


iia ucoideassny : a I Mer oat 


aes eee 


Ae eta 
Wrage ene shoe 


we rcomcrrny ig my a 


Sarees 
Shaaeeae 


STATEMENT OF QUESTIONS PRESENTED 


'1. Was it usurious for appellee finance company to ob- 
tain a 50 per cent return upon what was in form a sale, 
but in substance a loan under the guise, or cloak, of a time 
sales price, or on a time basis, or time price rule of law 
laid down by the lower court herein? z 


2. Was the transaction usurious, when the seller in the 
conditional sales contract received the balance of the cash 
price from appellee, permitting it to charge $150.00 as a 
finance charge to finance the repayment of the cash balance 
of $301.00 in one year? 


3. Was the balloon note in the case at bar a usurious 
transaction, or an evil thing? ‘ 
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IN THE 


United States Court of Appeals 


For tae Disratcr or Corums1 Crcuir 


No. 16,991 


James W. Bearty, Appellant, 
v. 


Pranxum Investment Company, Inc., Appellee 


——— 


Appeal from the Municipal Court of Appeals for the 
District of Columbia 


BRIEF FOR APPELLANT 


_ 


JURISDICTIONAL STATEMENT 


By its per curiam order dated June 5, 1962, this Court 
granted appellant’s petition for allowance of an appeal, 
and allowed an appeal from the judgment of the Municipal 
Court of Appeals under the provisions of Title 11, Sec. 773, 
D.C. Code, 1961 Ed. 
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STATEMENT OF THE CASE 


Appellee, a finance company, brought this action in a 
second amended complaint filed in the Municipal Court 
for the District of Columbia, seeking to recover from appel- 
lant the sum of $205.54, plus 15 percent attorney’s fees and 
interest at 6 percent from date of judgment, claiming to 
be the amounts due and owing by appellant on a certain 
promissory note made by appellant in favor of Auto Dis- 
count Corporation for the purchase of an automobile, it 
being alleged that appellee is a holder in due course, having 
received it for valuable consideration, but does not allege 
it received same without notice. Appellant filed his answer 
denying the alleged indebtedness and that appellee was a 
holder in due course; and as an alternative defense pleaded 
that the transaction sued upon was a loan; that he was 
charged $150.00 interest, repayable in a year, which amount 
is included in the $205.04 claimed by appellee, alleging that 
the transaction was usurious and illegal. The case was 
tried by the court without a jury and there was received in 
evidence the note sued upon, dated July 16, 1959, Pltff’s Ex. 
2, J.A.11. The terms of the note are the same as set forth 
in the contract, Pltff’s Ex. 1, J.A. 9. In the Agreed 
Statement of evidence (J.A. 3), appellee states that 
on July 16, 1959, the account was purchased from Auto 
Discount Corporation for $301.00 and consisted of a note 
and conditional sales contract for a 1950 DeSoto automobile; 
that appellee passed on the credit application of defendant 
below. Appellee further admitted as a fact that it is engaged 
primarily in the financing of automobiles and the business 
of lending money; that it charged appellant $150.00 to 
finance a balance of $301.00 in the contract (italics ours) ; 
that while it was the custom in other transactions to allow 
payment of the amount of the note in monthly installments 
until paid, the note in question was a ‘balloon note,’’ 
(J.A. 4); and further admitted that appellee is not en- 
gaged in the business of selling automobiles, ‘‘but that its 
business primarily is financing.’”’ In the pass book issued 
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to appellant by appellee (Deft’s Bx. 1, J. A. 14), the latter 
stated: ‘If in the future you intend buying another car 
or selling your present one, see us about the financing. 
REMEMBER... We value your friendship and patronage. 
Whenever you have a financial problem, See US first. We 
are here to serve you and your friends.”’ 


STATUTES INVOLVED 


Tit. 2, Sec. 2010, D. C. Code, 1961 Ed.; Tit. 28, Sec. 2702, 
D. C. Code, 1961 Ed.; and Tit. 26, Sec. 601, D. C. Code, 
1961 Ed. 


STATEMENT OF POINTS 


1. The lower court erred in holding that from the ad- 
mitted evidentiary facts the trial judge did not err in 
holding the transaction a sale, and not a loan. 


2. The lower court erred in holding that from all the 


admitted facts, the trial judge did not err in finding that 
appellant did not carry the burden of proving usury. 


3. The lower court erred in holding that the balloon note 
was not a usurious transaction. 


4. The lower court erred in holding that although the 
seller of the automobile received the entire cash sales price 
on the date of sale, and appellee testified that it charged 
defendant $150.00 to finance the balance paid by it to seller, 
the transactions still remained a sale on a time basis, or at 
a time price. 


5. The lower court erred in not reciting all the salient 
admitted facts before reaching its decision. 


6. Appellant did not have to show collusion as to the dual 
relationship of Battista. 
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SUMMARY OF ARGUMENT 
1. The transaction at bar was a loan and not a sale. 
9. The defendant below more than met the burden of 
proving usury. 
3. The balloon note was a usurious transaction. 


4. The transaction was not a time basis, or time price 
sale insofar as appellee finance company was concerned. 


5. The decision of the court below should have recited 
all the pertinent facts as shown by the evidence adduced 
herein. 


6. The evidence in the case at bar showed a dual relation- 
ship of the stockholder in appellee corporation who was 
also an officer in seller corporation. 


ARGUMENT 


L IL. IV. The Transaction Sued Upon by Appellee Was a 
Loan and Not a Sale 

Appellee admits it passed on the credit application of 
appellee. The seller did not do so. As it was in the busi- 
ness of lending money (and so advertised, Deft’s Ex. 1, 
J.A. 4), it first passed on appellant’s credit before making 
the loan. After appellant had paid the seller $394.00 by 
cash and trade-in, there remained $301.00 of the cash sales 
price owing to seller, which had to be financed by the pur- 
chaser to complete the sale. Appellee agreed to finance 
for appellant the balance due and paid same to the seller 
the same day the contract was signed and the seller passed 
out of the picture, and as to the seller it was a cash sale, 
amounting to $695.00, the sales price of the vehicle. There 
was nothing added in the contract for insurance charges, 
or any other charges. When the balance of $301.00 was 
paid off the same day by the finance company, it can readily 
be seen that it did so in consideration of charging appellant 
$150.00 therefor, repayable to it in one year. Under the 
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admitted facts, how can anyone assert that the transaction 
at bar was a time sale between the finance company and 
appellant, and not a loan? Nor was it a time sale between 
the appellant and the seller because the seller received 
the full cash sales price of the car, $695.00, on the day of 
sale. Under the guise, or cloak, of a ‘‘time sales price’’ 
(J.A. 5) there was added $150.00 as a ‘‘finance charge’’ to 
pay off the seller the sum of $301.00, balance of the sales 
price, and the contract and note were immediately trans- 
ferred and delivered to the finance company. The appellee 
got the benefit of the increase, $150.00, not the seller of 
the car. The $150.00 was a finance charge simply and did 
not include insurance, or any other, charges. As the 
Supreme Court of Arkansas said in 1952 in Hare v. General 
Contract Purchase Corp., 249 S.W. 2nd 973; 220 Ark. 601: 
“The result is that by the simple expedient of providing 
forms and a rating book to the seller, and buying the condi- 
tional sales contract and note from him, the finance com- 
panies are receiving a usurious rate of interest.’’ (italics 


ours) The interest rate charged in the Hare case was 11.5 
percent a year, which was very modest as contra-distin- 
guished with the 50 percent interest rate charged appellant 
by appellee in the case at bar. 


III. As appellee admitted, the custom in its other trans- 
actions was to allow payment of the amount of the note in 
monthly installments until paid, ‘‘but that the note was a 
balloon note.’? (J.A.4). The note and contract in question 
provided for payment of 11 monthly installments in the 
amount of $18.95 each and the final installment in the 
amount of $242.55. The usual custom was to allow payment 
at $18.95 a month for approximately 24 months, affording 
the maker 24 months to pay instead of in 12 months. 
Although appellant was charged a finance charge of $150.00 
for the privilege of paying the balance due on the car on 
date of sale, he did not get the usual 2 years to repay the 
finance company its finance, or interest charge, appellee 
demanding repayment of interest in one year. The fact 
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that the 12th payment on the note was $242.55, instead of 
the usual $18.95 payment for that month, gave rise to the 
designation by appelle that it was a balloon note. It will 
be noted that the ballooning of the repayment of the finance 
charge inured greatly to its benefit, making that money 
available to put out on another finance transaction in which 
the said $150.00 would be repaid in another balloon note, 
thus doubling the collection of the enormous rate of interest, 
—all, of course, under the guise, or cloak, of a time price, 
time sale basis of sale, which basis the lower court held is 
legal in this jurisdiction, and is not usurious. We respect- 
fully submit that under the admitted facts in the case at bar, 
and which are dissimilar to the facts recited in the cases 
cited by the lower court, the holding of the court below is 
clearly erroneous. The opinion of the lower court does not 
even hold that the finance charge must be reasonable, it 
being only necessary to show that there was a time sale 
of anarticle. It must be assumed from reading the decision 
that balloon notes, such as the one in the case at bar, are 
valid, legal, and enforceable instruments in this jurisdiction, 
as well as the balloon conditional sale contracts, accom- 
panying such notes. We further submit that the $150.00 
charge herein should shock the conscience of the court and 
held““n¥orceable. We cannot subscribe to the theory that 
the 4150.00 finance charge by some sort of magic is to be 
added to the $695.00 actual sale price of the car, and that 
thereupon the car actually sold for $845.00. The market 
sale price of the car was $695.00, whether it sold for cash, 
or partly cash and credit. A similar ‘‘balloon”’ transaction 
was held to be usurious in Midland Loan Finance Co. v. 
Lorentz, 296 N.W. Rep. 911; 209 Minn. 278. 


Further on this subject we quote from the Report of the 
Senate Comm. on the District of Columbia, No. 1229, to 
accompany H. R. 10683, reported in Senate Reports 84, 
86th Cong., under History of Legislation, top of page 3: 

‘A third evil in connection with the installment sell- 
ing of automobiles is referred to as a ‘balloon’ payment. 
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This term is descriptive of a situation where a contract 
calling for a series of periodic installment payments 
in substantially equal amounts includes a provision for 
one of the payments, generally at the end of the series 
of installments, to be in a very large amount which 
the customer frequently cannot make resulting either 
in a repossession of the vehicle or a refinancing of the 
debt. Refinancing is frequently not possible, however, 
because of the age of the vehicle, and, even if the vehicle 
can be refinanced, the purchaser is required to pay a 
substantial charge therefor.”’ 


As a result, Congress passed Public Law 86-431, 86th 
Cong., 74 Stat. 69, effective May 22, 1960, being an act to 
provide for the regulation of finance charges for retail 
‘nstallment sales of motor vehicles in the District of Colum- 
bia, and for other purposes. 


V. The Decision of the Court Below Should Have Recited All 
the Pertinent Facts Necessary for Its Opinion 


The following salient facts were omitted from the deci- 


sion: That appellee prepared and furnished Auto Discount 
Corporation the forms of conditional sales contract and 
note sued upon herein which was its custom for all dealers 
as well as preparing and furnishing Auto Discount Corpo- 
ration credit form applications, which was the form used 
in appellee’s suit; that appellee passed on the credit appli- 
cation of appellant; that the note specified 11 monthly pay- 
ments in the amount of $18.96 each and a 12th and final 
payment of $242.55; that plaintiff is engaged primarily in 
the financing of automobiles and business of lending money ; 
that plaintiff charged defendant $150.00 to finance a balance 
of $801.00 in the contract; that it was the custom in other 
transactions to allow payment of the amount of the note in 
monthly installments until paid, but that the note was a 
balloon note; that plaintiff is not engaged in the business of 
selling automobiles but that its business primarily is financ- 
ing; that plaintiff took the contract and automobile as 
security for the note, but did not take the security. (J.A. 4) 
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It did not state there were no insurance, or other charges, 
and no discount of the note. 


This Court held in Coleman v. United States, 85 App. 
D.C. 145; 176 Fed. 2nd 469, at page 471: ‘‘Each case must 
be decided on its own individual facts and circumstances.’ 


VI. The Evidence in the Case Showed a Dual Relationship of 
Stockholder of Appellee Corporation and Officer in Seller 
Corporation 

In the light of the holding of this Court in Palmer v. Asso- 

ciates Discount Corp., 74 App. D.C. 386; 124 Fed. 2nd 225, 

we believe there was sufficient evidence to show that in the 

case at bar the appellee was not a holder in due course of 
the note as alleged in its complaint. 


Appellant incorporates herein by reference the matters 
set forth in his briefs in support of petition for allowance of 
this appeal. 

CONCLUSION 


It follows from what has been said that the decision 
should be reversed and all taxable costs assessed against 
the appellee. 


Respectfully submitted, 


Rosegt C. HanDWEBK, 
900 F St., N. W., 
Washington, D. C. 


Attorney for Appellant 


JOINT APPENDIX 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Civil Action No. M33049-60 


Frankurn Investment Company, Inc., 261 Constitution 
Avenue, N. W., Washington, D. C., Plaintiff 


Vv. 


James W. Beatry, 725 Yuma Street, S. E., Washington, 
Dz. C., Defendant 


Amended Complaint 


1. This Court has jurisdiction under 11 D. C. Code 703, 
755 (1951 ed.) 


2. Plaintiff sues defendant in the sum of $205.04, plus 
costs, interest and 15% attorneys fees which is the amount 
due and owing on a certain promissory note made by the 
defendant in favor of Auto Discount Corporation for the 
purchase of an automobile of which plaintiff is a holder in 
due course having received the note for valuable considera- 
tion from Auto Discount Corporation. 


3. That the plaintiff has made due demand for payment 
of the balance due and owing on the note, but the defendant 
has refused and neglected to pay the balance due and owing 
and has made no further payments on this note since Au- 
gust 29, 1960. 


Wuenerors, plaintiff prays for judgment against the de- 
fendant in the sum of $205.04, plus 15% attorneys fees, 
costs and 6% interest from date of judgment. 


$8. H.8. 
Samveu H. Svts 
1413 K Street, N. W., D.C. 
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[Filed May 1, 1961] 
Answer to Amended Complaint 
First DEFENSE 
The amended complaint fails to state a cause of action 
upon which relief can be granted. 
Srconp DEFENSE 


Defendant denies that he is indebted to plaintiff corpora- 
tion in the sum sued for in the amended complaint, or in 
any sum whatsoever. This defendant further denies that 
plaintiff is a holder in due course of the note sued upon 
herein, and denies that it has right, title, or interest therein. 


Tump DEFENSE 


That as an alternative defense defendant states that 
plaintiff agreed to lend defendant the sum of $301.00, repre- 


senting the cash balance due under a certain conditional 
sales contract mentioned in said note; that in making said 
loan to defendant, plaintiff charged the sum of $150.00 as 
interest, which was to be paid in a year’s time and that 
said amount of interest is included in the principal sum of 
$205.04 sued for herein; that the consideration for said 
note is illegal, usurious, and in violation of law; that the 
interest rate charged for said loan amounts to 50% per 
annum, which defendant states is illegal. 


Wuererore, defendant prays that the suit be dismissed, 
with costs. 


Rosert C. HANDWERK, 
Robert C. Handwerk, 
Atty. for Deft. 
900 F. St., N. W., 
Washington 4, D. C. 
ST. 3-3935 
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Agreed Statement of Proceedings and Evidence 


This cause came on for trial by the Court on the 7th day 
of June, 1961, on the second amended complaint of the 
plaintiff, and the plaintiff put on the witness stand Daniel 
E. Gonsales who testified that he has been Vice-President 
and General Manager of the plaintiff corporation since 
February 1959 when the company was incorporated ; that in 
this position he was familiar with all the books, records 
and accounts of the plaintiff corporation; that with par- 
ticularity he was familiar with the account of one, James 
W. Beatty, and that he had in his possession the papers 
and records of that account which were kept in the normal 
course of business by the plaintiff corporation; that on 
July 16, 1959 this account was purchased from Auto Dis- 
count Corporation for $301.00 and consisted of a note and 
conditional sales contract for a 1953 DeSoto automobile; 
that the defendant made monthly payments on the balance 
of $451.00 to the plaintiff and that the last payment was 
made on August 29, 1960 leaving at that time the sum due 
and owing of $204.05; that after incorporation, plaintiff 
purchased 16 to 20 deals a week or about 3314% of the 
notes and contracts entered into by Auto Discount Corpo- 
ration; that the plaintiff prepared and furnished Auto 
Discount Corporation the forms of conditional sales con- 
tract and note sued upon herein; that it also prepared and 
furnished Auto Discount Corporation credit form applica- 
tions, which was the form used in plaintiff’s suit; that one, 
Eugene Battista, held stock in plaintiff corporation at the 
time of the transaction at bar and was also an officer in 
Auto Discount Corporation at the time; that the plaintiff 
passed on the credit application of the defendant; that the 
said documents were received in evidence over the objection 
of defendant on the ground that the plaintiff was not named 
as endorsee of the note or assignee of the contract; that 
the note specified 11 monthly payments in the amount of 
$18.96 each and a 12th and final payment of $242.55; that 
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according to plaintiff’s records, the defendant made monthly 
paments on the note and made a payment of $17.06 on June 
928, 1960, and when the next installment was not paid, plain- 
tiff agreed to accept $25.00 a month and thereafter defend- 
ant paid plaintiff $22.50 on August 1, 1960, and has paid 
nothing since, despite demand by plaintiff, leaving a balance 
of $204.05. 


Mr. Gonsales further testified that plaintiff is engaged 
primarily in the financing of automobile and the business 
of lending money. He further testified that plaintiff 
charged defendant $150.00 to finance a balance of $301.00 
in the contract. That it was the custom in other trans- 
actions to allow payment of the amount of the note in 
monthly installments until paid, but that the note was a 
balloon note; that plaintiff is not engaged in the business 
of selling automobiles but that its business primarily is 
financing; that plaintiff took the contract and automobile 
as security for the note, but did not take the security after 
defendant made no further payments and refuses tender 
of same at trial, and to date has not repossessed the 
vehicle. 


On cross-examination, Mr. Gonsales testified that al- 
though the plaintiff did prepare and furnish Auto Discount 
Corporation the forms of conditional sales contract and 
note sued upon, as well as the credit form applications, it 
was the custom of the plaintiff to do the same for all the 
dealers it dealt with and furthermore this was the custom 
in the trade; that the percentage of the contracts it now 
purchases from Auto Discount Corporation has now been 
reduced to 25% 


On June 9, 1961 defendant filed a motion for a new trial 
to which plaintiff filed opposition, and the same was argued 
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on June 28, 1961. The Court denied the motion and judg- 
ment was entered for the plaintiff. 


Samvet H. Suis 
Samuel H. Suls 
Foce, & Suis 
1413 K Street, N. W. 
Washington. D. C. 


Attorney for Plaintiff 


Rosert C. HanpwERK 

Robert C. Handwerk 
900 F Street, N. W. 
Washington, D. C. 


Attorney for Defendant 
Approved: 


/s/ Joun J. Manor 
Judge 


Sept. 20, 1961 


THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 2946 
James W. BraTry, APPELLANT, 
v. 


Frankiin INVESTMENT Company, INc., APPELLEE. 


Appeal from The Municipal Court for the 
District of Columbia, Civil Division. 


(Argued March 19, 1962 Decided April 13, 1962) 
Robert C. Handwerk for appellant. 


Carl P. Fogel, with whom Martin Fogel and Samuel H. 
Suls were on the brief, for appellee. 
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Before Hoop, Chief Judge, Quin, Associate Judge, and 
Myers, Associate Judge of The Municipal Court for the 
District of Columbia, sitting by designation. 


Myers, Associate Judge: From a judgment for a bal- 
ance due on a promissory note assigned appellee finance 
company by the seller of an automobile on a time basis, the 
maker appeals. Although appellant alleges a number of 
errors, the principal complaint is that the trial judge erred 
in holding that the transaction was a sale, not a loan. 


The record reveals without much contradiction that ap- 
pellant bought an automobile on time from the Auto Dis- 
count Corporation. He signed a conditional sales contract 
and a promissory note on July 16, 1959. For a valuable 
consideration, the appellee finance company bought the con- 
ditional sales agreement and the promissory note, both of 
which were actually delivered. Appellant was furnished a 
pass book to record the payments made by him on account 
of the purchase. He made monthly payments until August, 
1960, but thereafter, despite numerous demands upon him, 
refused to meet his obligation and there remained a balance 
due on the note for which judgment was given against him. 


This court has had occasion previously to pass upon the 
legality of conditional sales contracts of this character on 
a time basis: ‘‘The sale at a Time Price to the original 
purchaser, under a conditional sale agreement providing 
for monthly instalments and including charges for in- 
surance, financing and other related services for the privi- 
lege of buying on time rather than by cash, is not violative 
of the usury statute.’ We are of the opinion still that 
this is a correct general statement of the law. 


2 District of Columbia v. Hamilton National Bank of Washington, D. C. 
Mun, App., 76 A. 2d 60, 67 (and cases cited therein—p. 67 (n. 19)). 


1 Brooks v. Auto Wholesalers Inc. et al., D.C, Mun. App., 101 A, 2d 257; 
Lincoln Loan Service Inc. of Takoma Park v. Motor Credit Co., Inc., DC. 
Mun. App., 83 A. 2d 230. 
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Appellant also attacks the validity of the assignment by 
Auto Discount Corporation in view of the absence of ap- 
pellee’s name as ‘‘assignee’’ on both the conditional sale 
contract and the promissory note. The record reveals 
evidence of an actual delivery of both documents to the 
appellee and of valuable consideration being paid therefor 
to support the trial judge’s finding that the appellee was a 
holder in due course or at least for value and that it was 
the intent of the seller from all the circumstances to make 
such assignment. We conclude that this was sufficient to 
validate the assignment even in the absence of appellee’s 
name as ‘‘assignee’’ and that appellee had good title to the 
documents. 


Appellant also contends that the transaction was tainted 
by reason of the dual capacity of one individual as a stock- 
holder in appellee corporation and an officer in Auto Dis- 
count Corporation. In view of the separate operation of the 
two corporations and in the light of the nature of their 
business transactions, we cannot say that this approximates 
collusion between them in this particular field. Appellee 
financed conditional sales contracts with other companies 
in the normal course of its business operations and was 
not restricted solely to Auto Discount Corporation. 


The burden to prove usury or an illegal relationship 
between Auto Discount Corporation and appellee rested 
upon appellant. The trial judge has found that the burden 
of proof on these points has not been borne by appellant. 
We can find no error in his ruling that requires reversal. 


Affirmed. 


CONDITIONAL SALES CONTRACT 


....), to be paid as herein specified 


ler, agrees to sell and deliver 
——— 


A. TeSoto 1953 6507 S5£0 R door 


Total Cash Sales Price ¢_685.9° 
Cash Down Payment 
Trade-in Allowance (Net) 
(Describe Car) Se a 
Total Cash Balance 801.09 
Cost of Insurance and Summary of Coverage: 
Coverage : aki vi 1G‘ 

Other Coverage: ——-- 

Name of Insurance Co. %............------ tee Mere reer gent or Broker ...........-----n-e.e-an-—aeee ne 

This insurance within its limits covers the purchaser herein as his interest may appear at time of loss. 

This insurance does not include coverage for property damage or personal injuries to others. 


All other charges: 


*JOVYZAOD 3HL ONLLdIDIV BINAIVI JINVANSN! 
JHL A@ INIWISNFGV OL L3rENs SI WNIWFSd SIHL 


Amount of Finance Charge 
Total Time Balance —4pr.00-——' 

_ Total Time -Sales Price era Ce SaaS ech ace 
Terms of Pa ==...payments of $ 07 Ew bth, of each wok, FenEmBnt¥ month, 

he terms of a certain pro Tyr, pote 

of the face value of ~__7_“Dollars radi 12 1S 
of even date herewith executed by said purchaser ~ made mr s68 Schedule of Irregular Install 


ments 
the seller in monthly installments beginning. _...., ugust, , $ 6 
ccesdtscestonses DCR Me : 


To induce Seller to deliver possession of said Car to Purchaser, the/¢ 
Purchaser hereby agrees with the Seller, and hereby makes the covenants 
and warranties set out on the reverse side hereof under the caption] $ 
“Agreements, Covenants and Warranties of Purchaser.” 


Notice to Purchaser: It is against the law for the seller to permit or request 
you to sign this document before all blanks above have been filled in by 
the seller and he has signed this paper certifying that the above 


information is correct. 


received a duplicate of every paper 


this staten:ent I am acknowledgicg ¢! 


merry MEAL tw sign Wiese papers unless fy 


a ain-aware ©: 
in, and by signing 


Seller hereby certifies that the information contained herein is true. 
Undersigned buyer opy/thereoh, that he received, at the time of execution of the above 


TON Fiqrexy syed 


contract, an exact copy/ thereof, completely filled in. 


I0R hy atl 
Executed and delivered this 59 - ‘ j Lana... (SEAL) 
eae AhpXK.. LTGL AAO 


filled in and I hae 


(SEAL) 


.(SEAL) 


AGREEMENTS, COVENANTS AND WARRANTIES OF PURCHASER 


To induce Seller to deliver possession of the automobile described on the reverse ‘side hereof to Purchaser, Purchaser hereby 
agrees, covenants and warrants as follows, viz: 


{1) The title to the above described automobile I) not pass to the puraaser until al) Installments of sald note are pald in 
full and until such payments shall have been made, sald automobile shall remain the property of the seller, or its assigns. Said 
automobile shall. not fe sold, leased, or placed In the possession of another, by the porsheser, or taken out of the State of present 
residence of purchaser without the written consent of the seller, or its agsigns, until all of the payments shall have been made and 
title veated In the purchaser. 


(2) The purchaser shall keep all the taxes and Ngal adsessments against said automobile paid, and he shall not use or permit 
sald automoblle to be used for or in connection with the transportation, aale,,barter, or gift of intoxicating~ liquor or other substances 
in violation of any law or ordinance, State, Federal, or Municipa}. 


(8) The purchaser shall keep sald automobile Insured for the term of this contract, and there shall be no obligation on tke seller 
or assigns to secure Insurance for the purchaser. In the event of cancellation or termination of any such policy or policies, either by 
option of the purchaser or the insurance compeny, seller or assigns may retain the unearned portion of any premium and apply the 
same on account of the Indebtedness due hereunder, and the purchaser agrees at his own expense to immediately Insure said car in a 
good and solvent Insurance company, for the benefit of seller or assigns against the same hazard and in the same amount as covered 
in the policy or policies go cancelled or expired, and shall deliver the new policy or policies to seller or assigns; upon failure to do 
so, seller or assigns may secure such policy or policies and in this event purchaser agrees to pay the premium therefor upon demand 
as an additional part of tke obligation hereunder, 


(4) Yn the event purchaser shall make any peyment or payments at any time after the due date specified herein, seller or assigns 
may, at ee or shale discretion, charge purchaser w reasonable delinquency charge and/or any expenses incurred In the collection of such 
elinquent payments. 


(5) Any tlres, accessories, equipment or body, which shall hereafter be attached or added to said automobile, shall become a part 
thereof and title thereto shall vest in the seller until all of the purchase price is paid. 


(6) If default shall be made in the payment of any installment of said promissory .note, or if the Seller shall feel insecure, or 
fear removal of said automobile, or if any execution, attachment, distress warrant or any other writ shall be levied on said automobile, 
or If the purchaser skall use said automobile in. the violation of any Federal, State, or Municipal Jaw, ordinance or regulations, or it 
the purchaser shall be adjudged a bankrupt, or if a receiver shall be appointed for the purchaser's business or property, or if the pur- 
chaser shall make an assignment for the benefit of creditors, or if said automobile s I be stolen or damaged by accident, fire or other- 
wise, or if said automobile is wrongfully sold or leased by, the purchaser, or if there be a breach of any of the covenants and agree- 
ments hereof ‘on the part of the purchaser, then the seller at his option may: (I) Declare the remaining installments of said note, 
without notice, to be dbe and payable and may sue for the entire unpaid balance, together with costs of searching for said automo- 
bile, other costs incident to repossession, attorney's fees and other ckarges, the title to sald automobile to remain In the seller, or its 
assigns, until] said balance or the judgment thereon has been pald, and upon such payment, title shall immediately vest in the purchaser; 
and (11) may enter, with or without legal process, without demand being previously made, using such force as may be necessary, 
Into or upon the oremises where said. sytomodile fs ov Is believed tp be, or upon the person having possessjon thereof, and thereupon 
laxe afd repussess ftselt o: Bali AUMMmowUe au Accessorids actuciled were, and hes IF ieid Mabini fece frum tue caine of 
the purchaser and retain all payments made by the purchaser therefor, as and for the reasonable rental of said automobile, id for 
the use, wear and tear thereof. The seller, or ite assigns, may resell said property so taken at public or private sale, without de- 
mand for performance, with or without notice to the purchaser and without having such pi ty at the place of sale and upon such 
terms and in euch manner as the seller, or its assigns, may determine, and in the event of any deficiency which may exist or arise 
out of this entire traneaction, the purchaser agrees to vey ‘or confess judgment on the note for the amount of such deficlency, costs, 
15% attorney's fees, repairs and other charges; (III) in addition to the above, the seller, or its assigns, may pursue whatever remedy 
it may deem just and proper for the protection of Its property and the enforcement of this contract. Any personal property in the 
car at the time of repossession shall be held by tke seller or assigns at the risk of the purchaser; and the seller or assigns shall not 
be Hable at law or equity for the disappearance of such property, 

It is expressly agreed that this contract shall not ‘countermanded, that it covers all agreements between the parties relative 
to thls transaction, and that all the terms and conditions of this contract shall apply to and be binding upon the purchaser and the 
personal representatives, successors and assigns of the purchaser, and shall inure to the benefit of said seller, and to the personal rep- 
pesentatives, Successors ‘and assigns of said seller, The execution of this note shall be conclusive proof of the delivery of said automo- 

ie ea pu jaser, 


ACKNOWLEDGMENT 


1 28 


hereby certify that. 


ring on the reverse side hereof, dated the......-: thodes\ 
personally appeare Fore me in said State, he being personally well known to me to be the person who executed 
the said contract nditional sale, and acknowledged the same to be his act and deed. 


age or older. 
‘act an 


other than Dealer) 
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Plaintiff's Exhibit 2 
[FACE] 


$ 451.00 Washington, D. C. July 16, 1959 No. None 
(Time Balance) (Date) 


For value received, the Undersigned promise to pay to 
the order of Auto Discount Corporation Four Hundred & 
(Dealer) 
Fifty-one & No/100 Dollars ($451.00) payable in 11 suc- 
cessive monthly installments in the amount of $18.95 each, 
the first installment to be paid on the 16th day of August 
1959, and a final installment in the amount of $242.55. 


If any installment of this note is not paid at the time 
and place specified herein, the entire balance hereunder 
shall become due and payable forthwith at the election of 
the holder of the note. 


The undersigned, including sureties, endorsers and guar- 


antors hereby severally waive demand or presentment for 
payment, notice of dishonor protest and notice of protest, 
and all exemptions under the laws of the District of Colum- 
bia and/or of any other State of the United States and 
agrees to pay 15% attorney’s fees and costs of suit, in 
favor of the holder of this note in the event of any default. 
All endorsers and guarantors hereon consent that the time 
of payment may be extended from time to time after 
maturity without notice to them. 


James W. Beatty 


Buyer Signs 
Mail Address 612 Callan St. N. E. 


This note is in evidence of time balance due 
under Conditional Sales Contract of even date. 
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Schedule of Irregular Installments 


[REVERSE SIDE] 
Without Recourse 


For value received, pay to the order of 


13 
Full Repurchase 


For value received, pay to the order of 


The undersigned agrees to repurchase the motor vehicle 
covered by the attached conditional sale contract, subject 
to the terms of your Dealer’s agreement with the under- 
signed. 


Dealer Auto Discount CorPoRATION 
J. (?) Barrista 


Limited Repurchase 
For value received, pay to the order of 


The undersigned agrees to repurchase the motor vehicle 
covered by the attached conditional sale contract subject 
to the terms of your Dealer’s agreement with the under- 


signed (1) if the purchaser named therein fails to pay 
installments according to contract, or (2) In lieu 
of repurchase pay you on demand $ 


Dealer 
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Defendant's Exhibit No. 1 
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so 4 
P lease bri..y your pass book each time payment is made. Thisi 


—— — will insure proper credit to your account. ; 


Use checks or money orders when making payments by] 
mail, with enclosed payment book. ‘ 


REMOVAL 


Your agreement provides that our permission must be secured 
before the property may be removed from the address listed on 
the reverse side. Such consent is usually given freely upon request. 


Thank You! 


PAYMENT 


NOTE YOUR DUE DATE 
No edvance notice wil be sent. A cotlec- 
tion service charge of 5% will be made if 
installment is 5 days of more past due or y 
10% if 10 days past due h 


SJ, LE S) f ft C. a ee A charge of 25¢ will be mode for ont 
~7TaANnRUR nuyuestimen Ovy ce. lett payment books. the Company connoy 


ateume responsibility in event of their lag 
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BRIEF FOR APPELLEE 


IN THE ~ 


United States Court of Appeals 


No. 16,991 


James W. Bearry, Appellant, 
; Ve" 


Franxuis Investment Company, Inc., Appellee. 


Appeal from the Municipal Court of Appeals for he 
District of Columbia 


Rnited States Court of Appeals 
for the District +f Solurbia Tircuit | 
Focrn & Suis 
1413 K Street, N.W. 
Washington, D. C. 
Attorneys for Appellee 
By: Samvey H. Suts, with whom 
Cazu P, Focen appeared on 
the Brief. 
Mastin Focer and 
Francis Boren 


Paxss or Brnow S. Anams, Wasumrctom, D.C. 


STATEMENT OF QUESTION PRESENTED 
In the opinion of the Appellee, the question presented is: 


Is a Conditional Sales Agreement, accompanied by a 
promissory note, providing for monthly installments and 
including charges for financing for the privilege of buying 


an automobile on time rather than by cash, violative of 
the usury statute? 
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COUNTER-STATEMENT OF POINTS 


1. The lower court was correct in holding that from the 
admitted evidentiary facts, the trial judge did not err in 
holding the transaction a sale and not a loan. 


2. The lower court was correct in holding that from all 
the admitted facts, the trial judge did not err in finding 
that appellant failed to carry the burden of proving usury. 


3. The lower court was correct in holding that the balloon 
note was not a usurious transaction. 


4. The lower court was correct in holding that this trans- 
action still remained a sale on a time basis, or at a time 
price, in spite of the fact that the seller of the automobile 
received the entire cash sales price on the date of the sale 
and that the appellee charged the appellant $150.00 to 
finance the balance paid by it to the seller. 


5. The lower court properly recited all salient admitted 
facts before reaching its decision. 


6. Appellant did have to show collusion as to the dual 
relationship of Battista. 


SUMMARY OF ARGUMENT 
1. The transaction at bar was a sale and not a loan. 


2. The appellant failed to meet the burden of proving 
usury. 


3. The balloon note was not a usurious transaction. 


4, The transaction was a time basis, or time price sale, 
insofar as appellee finance company was concerned. 


5. The decision of the Court below did recite all the 
pertinent facts as shown by the evidence adduced herein. 


6. The evidence in the case at bar did not establish col- 
lusion by showing a dual relationship of the stockholder in 
appellee corporation who was also an officer in seller 
corporation. 
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ARGUMENT 


LILIV. The Transaction Sued Upon By Appellee Was 
a Sale and Not a Loan 


Appellant, in an effort to establish that the transaction 
at bar was a loan and not a sale relies upon Hare v. General 
Contract Purchase Corporation, 249 S.W. 2d 973; 220 Ark. 
601 (1952). Unfortunately for his purposes, this is govern- 
ing case law in Arkansas, but not in our jurisdiction. 


Appellant fails to consider the guiding case law in our 
jurisdiction and the case law under which the appellee 
operated. The cases to which appellee refers are: District 
of Columbia v. Hamilton National Bank of Washington, 
D.C. Mun. App. 76 A2d. 60 (1950), Brooks v. Auto Whole- 
salers Inc. et al, D.C. Mun. App. 101 A2d 257 (1953), and 
Lincoln Loan Service Inc. of Takoma Park v. Motor Credit 
Co. Inc., D.C. Mun. App. 83 A2d 230 (1951). 


Appellant in his argument fails to recognize Lincoln Loan 
Service, Inc. of Takoma Park v. Motor Credit Co., Inc. 
which is a landmark case in this jurisdiction regarding 
conditional sales purchases. The rule as set forth in the 
Lincoln Loan case quoting District of Columbia v. Hamil- 
ton National Bank, is that under a conditional sales agree- 
ment providing for monthly installments and including 
charges for insurance, financing and other related services 
for the privilege of buying on time rather than by cash, is 
not violative of the usury statute. 


The mere fact that there were no insurance charges and 
appellant was not to make uniform monthly payments in 
the instant case, are not strong enough distinctions to over- 
come the fact that appellant received the privilege of buy- 
ing on time rather than by cash, (Italics supplied). Al- 
though there was no testimony regarding insurance or 
uniform payments, it is not unreasonable to infer that 
appellant may have had insurance which he could transfer 
to this car and that the lack of uniformity in his payments 
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may have been made at his request. Nevertheless by no 
stretch of the imagination can it be said that insurance 
charges and uniform payments are requisites to the rule 
of law in the Lincoln Loan case. The guiding factor is the 
privilege of buying on time, which privilege the appellant 
enjoyed. 


Both the Lincoln Loan case and the Brooks case cited 
above discuss the question of time and cash price. 


In the Brooks case the appellant in an effort to establish 
usury argued that he was given no choice between a cash 
and time price. In the Lincoln Loan case there was testi- 
mony that the car dealer may have had one price for cash 
and one price for time. No where in the instant case did 
appellant offer testimony regarding cash or time price. 


In the Brooks case the Court examines the rules laid out 
in Hare v. General Contract Purchase Corp. and while 
agreeing with the principle that although a seller may, in 
a bona fide transaction, increase the price to compensate 
for the risk involved in a credit sale, nevertheless there 
may be a question of fact as to whether the price was 
bona fide or only a cloak for usury. In the instant case, 
what proof did appellant offer to show that the price given 
him was not ‘‘bona fide and a cloak for usury’’. However, 
the Court in the Brooks case refused to adopt the second 
principle laid down in the Hare case regarding the car 
dealers motives in increasing his price. The Court in the 
Brooks case firmly held that, 


<<‘ Accordingly, we must rule that while it is correct and 
wise to explore to the fullest every detail of the rela- 
tionship and the working arrangements between seller 
and finance company, it will still usually be a question 
of fact whether a given transaction was a loan or a 
sale’’, 


Based on the above rule, Mr. Gonzales, testifying for the 
appellee, stated that the appellee purchased the note and 
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conditional sales contract from the Auto Discount Corpo- 
ration for value and the fact that at no time did the appel- 
lant testify that he received money from the appellee, the 
lower court’s ruling was correct. The trial court which 
determines questions of fact properly ruled this transaction 
to be a sale and not a loan. The decision on this fact can- 
not now be upset. 


Furthermore, the statement that appellee is engaged 
primarily in the financing of automobiles and lending 
money, does not change the above ruling by the lower court, 
for appellee established without question that this trans- 
action was one which fell under the financing end of their 
business. Can appellant’s silence be construed to be testi- 
mony that he received a loan from appellee to purchase 
this car? 


Regarding appellant’s arguments that (1) the transaction 
between the finance company and appellant was a loan and, 
(2) that the transaction was not a time sale between the 


appellant and seller because the seller was paid off the 
same day, must fail for it must be understood that the 
appellant could not pay cash for the automobile. There- 
fore, he must either make a loan to pay off the seller or 
finance this vehicle on a time basis. Had appellee been a 
bank or a small loan company and been contacted directly 
by the appellant and charged 50% for a loan; then clearly 
appellee would have been guilty of usury. However, the 
undisputed facts indicate that the appellant wished to pur- 
chase an automobile. He could not pay cash, nor did he go 
to an independent lending organization. The seller had 
the appellant sign a Conditional Sales Contract and note 
and sold the same to the appellee who there and then be- 
came a holder in due course of the same. Appellant made 
payments on the note to the appellee and not until suit was 
instituted against him did appellant raise the issue of usury. 
The appellant knew of the additional charges, was unable 
to obtain a loan, and solely through the efforts of the seller 
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in arranging financing for him, was he able to purchase the 
vehicle. Appellant was never forced to deal on these terms. 
He could have if he wish{or was able, obtain an independent 
loan. However, he did not. The appellee in purchasing 
the note and Conditional Sales Contract assumed the risk 
of allowing the Appellant to make time payments and under 
the existing case law of this jurisdiction, was allowed to 
receive finance charges commensurate with that risk. 


Tl. The Balloon Note Was Not a Usurious Transaction 


Appellant in alleging that the balloon note was usurious, 
fails in his argument since this entire transaction clearly 
falls under the case law of this jurisdiction recognizing 
that transactions of this nature have to be considered sales 
and not loans. (see Lincoln Loan supra). Appellant is 
therefore merely attacking the payment terms of the note. 
When appellant signed this note, he was fully aware of the 
terms of payment. Appellant argues that under these 
provisions of the note, the appellee was benefitted. Can 
it not be reasonably inferred that it would have been to 
appellee’s benefit if the balloon note would have called for 
the payment of $242.55 on the first or second payment in- 
stead of waiting for the twelfth payment? Or would it 
not have been more to appellee’s favor to have equal 
monthly payments instead of accepting smaller monthly 
payments with a larger last payment? Furthermore, can 
it not be reasonably inferred that these terms were made 
to suit the appellant? Appellant never testified regarding 
this matter. The only item this Court now has before it 
is a signature by the appellant on the note calling for these 
terms. Therefore, from the evidence it must be accepted 
that he agreed to, and was willing to abide by these terms. 


It is also necessary to observe that appellant defaulted 
on his payments before he reached the final payment or 
‘‘balloon payment’’. Therefore how was he injured? Can 
it not be just as easily assumed that instead of requiring 
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appellant to pay the entire $242.55, appellee may, as is the 
custom in these transactions allowed appellant to refinance 
the $242.55 for an additional year with no additional 
charge? It cannot be overlooked that this was a 1953 
DeSoto automobile. Although there is no testimony from 
either side regarding this situation, can it not be inferred 
that it was not possible to finance an automobile as old as 
this for two years and that as a convenience to the appel- 
lant, financing was arranged in this matter to give him 
the benefits of two full years? Clearly, this must be con- 
sidered pure speculation since as mentioned above, there 
was no testimony one way or the other. Therefore, the 
only thing this Court can consider is the note signed by the 
appellant wherein he agrees to these terms of payment. 


Appellant’s observation that Public Law 86-431 was 
passed in order to correct the so-called ‘evils of balloon 
notes’? may be correct; however, at the time of this trans- 
action at bar, said Public Law was not in effect and can 
have no relevancy in this case. 


Appellant further relies on the case of Midland Loan 
Finance Company v. Lorentz, 296 N.W. 911; 209 Minn. 278 
(1941) in order to establish that a similar ‘‘balloon’’ trans- 
action was held usurious. However, the only similarities 
with the Midland case and this instant case, was the exist- 
ance of a balloon note. Appellant fails to recognize that: 
(1) The ruling in the Midland case was made in 1941, nine 
years before the Hamilton National Bank case; ten years 
before the Lincoln Loan case; and twelve years before the 
Brooks case; (2) The Midland case was decided on the fact 
that there was only a conditional sales contract in that 
case and not a note (Italics supplied) and conditional sales 
contract as is in evidence in the instant case. The Minne- 
sota Court quoted the Minnesota Statute (2 Mason Minn. 
St 1927 sub. sec. 7038) which provides: 


‘<All bonds, bills, notes, mortgages, and all other con- 
tracts and securities whatsoever . . . whereby there 
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shall be reserved, secured or taken any greater sum 
or value for the loan or forbearance of any money, 
goods or things in action than hereinbefore prescribed 
shall be void, except as to bona fide purchasers of nego- 
tiable paper in good faith for valuable consideration 
and before maturity as hereimafter provided.’ (Italics 
supplied). 


Since in the Midland case there was no negotiable paper, 
the court could only decide that under the circumstances 
the balloon transaction was usurious. However, appellee 
believes that had the Minnesota Court had before it the 
instant case wherein there was a ‘“‘bona fide purchaser of 
negotiable paper in good faith for valuable consideration 
and before maturity’? they would have held in the same 
manner as did the trial court and the lower court did in 
this case—that the balloon note was valid, enforceable and 
not violative of the usury statute of this jurisdiction. 


V. The Lower Court Properly Recited All the Pertinent Facts 
Necessary for Its Opinion 


Appellee will not attempt to speculate as to what facts 
the court below considered in rendering its decision. The 
facts which appellee refers to under his fifth argument 
were not set out in the lower court’s opinion. However, 
was the court below required to do so? All facts which 
appellant contends were left out, were before the lower 
court either in the form of the note and conditiongl sales 
contract or in the agreed statement of proceeds.” There- 
fore, the court below did have before it the individual 
facts and cireumstances of this case as is required in Cole- 
man v. United States, 85 App. D.C. 145; 176 Fed. 2d 469. 
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VL. The Evidence in the Case at Bar Did Not Establish Collu- 
sion by Showing a Dual Relationship of the Stockholder in 
Appellee Corporation Who Was Also an Officer in Seller 
Corporation 


Appellant in this argument raises two issues: 


1. What effect did the blank endorsement of the note 
and blank assignment of the contract have on the ap- 
pellee’s rights as a holder? 


. Was collusion shown between the appellee and the 
seller, Auto Discount Corporation, so as to effect 
appellee’s rights as a holder in due course? 


With regard to the first question, the law in this juris- 
diction requires that notes payable to order be delivered 
and properly endorsed in order to give the receiver thereof 
the rights of a holder in due course. In the instant case, 
appellee received a note from Auto Discount Corporation 
with the endorsement left blank. At this point, appellee 
was faced with Title 22, Section 79 of the District of Co- 
lumbia Code (1961 Ed)., which requires that where the title 
of a negotiator of a note is defective the burden is on the 
holder to prove that it acquired the note as a holder in due 
course. It is strongly urged that appellee did carry the 
burden of proof in establishing its title to the note in ques- 
tion. Mr. Gonzales, as Vice-President of the appellee cor- 
poration, testified that on July 16, 1959 the note in question 
was purchased for value from Auto Discount Corporation 
and that subsequently the appellant made payments to the 
appellee and furthermore at the time of trial the appellee 
had in its possession the note in question. In contradistine- 
tion to this set of facts one may consider the case of Palmer 
v. Associates Discount Corporation, 74 App. D.C. 386 
(1941). 


In that case the defect in the endorsement was in the 
fact that the note was undated. The court, speaking 
through Associate Justice Miller, stated on page 389: 
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‘¢ Another important consideration is found in the fact 
that the endorsement upon which appellee relies is 
undated, yet it offered no proof whatever in the Munic- 
ipal Court, to prove the date of the endorsement or 
to establish the time when it acquired title.’’ 


In the instant case, appellee did introduce testimony 
correcting the defect in title. There was no testimony on 
behalf of the appellant to refute appellee’s statement, Had 
Mr. Gonzales been unable to testify to the fact that the 
note was purchased from Auto Discount Corporation or 
had the appellant testified that his payments were made to 
Anto Discount Corporation, we would be faced with a situ- 
ation as outlined in the Palmer case. 


Even assuming that the appellee was not a holder in due 
course of the note, they were nevertheless holders for value. 
In that case, they would be vulnerable to certain real and 
personal defenses raised by appellee. Yet, appellant never 
raised defenses of the nature of fraud, breach of warranty 


or misrepresentation as were set out in the Palmer case. 


Therefore, appellant’s argument that the appellee failed 
to carry the burden of proving its title, is wholly unreal- 
istic. 

‘As to the second issue raised by the appellant, collusion 
between the appellee and Auto Discount, it is felt that none 
was shown which would properly effect appellee’s rights 
as a holder in due course regarding notice. The fact that 
the appellee supplied various forms for Auto Discount was 
shown not to be a relationship limited solely to the appel- 
lee’s dealings with Auto Discount. This was a service 
supplied by the appellee to all of its dealers and was estab- 
lished by the uncontested testimony of the appellee to be 
the custom in the trade. 


Furthermore, the fact that Mr. Battista was shown to 
be an officer of Auto Discount Corporation and a stock- 
holder in the appellee corporation, in no way establishes 
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collusion between the two companies. Had he been an 
officer of both companies, we may have been faced with a 
situation as set forth in Brooks v. Auto Wholesalers, 101 
A2d 255 (1953) where the court inferred that in a situation 
where there are interlocking officers, collusion may be 
found. 


CONCLUSION 
Appellee suggest that the decision of the Municipal Court 


of Appeals correctly followed the law of the case and its 
decision should be affirmed. 


Respectfully submitted, 
Focer & Suis 
1413 K Street, N.W. 


Washington, D. C. 
Attorneys for Appellee 


By: Samven H. Sots, with whom 


Cant P. Focen appeared on 
the Brief. 

Martin Focen and 

Francis Borei1 
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IN THE 


United States Court of Appeals 


For rae Disrrict or Copumsra Crecurr 


No. 16,991 


— 


James W. Bzarry, Appellant, 
v. 


Feanziis Investment CoMPANY, Inc., Appellee. 


PETITION FOR REHEARING BY THE PANEL 
OR. IN THE ALTERNATIVE A REHEARING EN BANC 


Comes now the appellee, Franklin Investment Company, 
by and through its counsel and petitions this Honorable 
Court for a rehearing by the panel or in the alternative for 
a rehearing en banc and for reasons states as follows: 


1. The Panel Erred In Its Interpretation Of 
This Contract And Note 
From the decision of this panel it appears that a undue 
emphasis was given to the fact that the note did not contain 
charges for insurance or ‘‘other related services’’; implying 
that all contracts purchased by finance companies not con- 
taining insurance charges are ipso facto usurious. Further 
by their decision the panel clearly negates the presence of 
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‘“cother related services’”’ since this is exactly what the ap- 
pellant, Beatty, received in addition to his financing privi- 
lege. One need only examine the contract in the appendix 
to see that the appellant was permitted to pay these dispro- 
portionate amounts for eleven of the twelve months the 
contract was to run—i.e., (11 payments of $18.95 and a 
final payment of $242.55). As a result the security was 
depreciated in a ratio inverse to the ordinary and usual 
contract. 


This also points out the distinction between the instant 
ease and Hill v. Hawes. In a conditional sales contract for 
personalty, the personalty depreciates at a fantastically 
greater speed than the real property secured by a trust. 


Furthermore the Courts rationale as to the phrase ‘‘the 
sale at a time price to the original purchaser under a con- 
ditional sales agreement providing for monthly installments 
and including services for insurance, financing and other 
related services for the privilege of buying on time rather 
than by cash is not violative of the usury statute”’ is suspect 
where the emphasis is placed on insurance charges and other 
related services and the admission of the greatest benefit 
and privilege, that of financing and purchasing on time, 
is neglected. 


The panel presumes that the credit terms had been pre- 
arranged and that the finance charge of $150.00 was not 
intended to compensate the seller, Auto Discount Corpora- 
tion, for selling on time; there is no evidence anywhere 
to substantiate that conclusion or inference. The mere fact 
that it was able subsequently, to sell the note without re- 
course did not mean that the risk of not being paid by the 
appellant had been obviated or that it could sell the note 
and contract as a certainty. 


That Franklin’s manager and Vice President said that 
the charge was $150.00 for financing meant before Franklin 
would assume Auto Discount’s risk, that was the amount 
of financing necessary to induce Franklin to enter into the 
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transaction and it is submitted that this ‘‘charge’’ means 
exactly what Mr. Gonzales, the Vice-President of the 
appellee, said it meant and not what the panel interpreted 
it to be. 


2. The Panel Erred In Substituting Its Deductions 
For Those Of The Trial Court 
In this case the panel ruled that... 


‘We are as well situated as was the Municipal Court 
to find the facts with respect to the nature of the 
transaction’’. 


Nevertheless, Judge Burger in Bellevue Gardens Inc. v. 
Hill, U.S. App. DC 297 F2d 185 (1961) stated ... 


The very integrity of our judicial system rests on 
no principal more firmly than on that which precludes 
retrial of fact issues under the form or guise of ap- 
pellant review.”’ 


Since in the instant case this Court had only an Agreed 
Statement of Facts before it, it is obvious that they were 
not in the same position to determine the facts as was 
the trial judge who had the benefit of not only the docu- 
ments and evidence, but the entire testimony of the witness. 
The trial judge after a full hearing ruled in favor of the 
plaintiff on their claim, based on their contention that they 
were holders in due course. Although the trial judge en- 
tered no findings of fact or conclusions of law it is strongly 
urged that the implication that they were holders in due 
course must necessarily flow from his judgment. Further- 
more, it is certainly far more realistic to state that Trial 
Judge’s findings were based on the decision in the case of 
Brooks v. Automobile Wholesalers, Inc., which facts cer- 
tainly are similar to those in the instant case. This Court 
has substituted its own deductions as opposed to the find- 
ings of the lower courts, in applying the Hill case in this 
situation. In comparing the two decisions the instant case 
differs considerably more than ‘‘somewhat”’ from the Hill 
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case. The panel noted that the present case differs from 
Hill. The Hill case sets forth certain factors which, if 
present, would establish a badge of fraud and make a 
prima facie showing of usury. These factors were, (1) The 
purchasing of notes in substantial sums, (2) executed by 
parties unknown to the purchaser, whose credit had not 
been investigated by the purchaser, and (3) the note was 
amply secured. In the present case there was certainly no 
question that the appellee had investigated the appellant’s 
credit and that the note was not for a substantial sum. 
Furthermore in the Hill case there was ample security, for 
there was a trust on realty and it must be strongly urged 
that realty offers greater security as to both life expectancy 
and depreciation. However in the present case the condi- 
tional sales contract secured an automobile, an item of per- 
sonalty which could be completely depreciated or destroyed 
within a matter of minutes. Surely the trial court was well 
within its proper discretion as the trier of the facts in 
recognizing that this instant case was governed by the 
rules set forth in the Brooks decision with the sole exception 
of the failure of the conditional sales contract to provide 
for ‘insurance and other charges”. However as can be 
seen by examining the exhibit attached to this panel’s deci- 
sion, the appellant requested the right to purchase his own 
insurance, which did in fact allow him latitude as choice of 
insurance company and potential savings on premiums. 
Since usury is an affirmative defense the burden of proving 
the same is on the defendant and since the defendant never 
took the stand it is obvious that the panel has created new 
evidentiary procedures. So, if a mere implication of usury 
exists which is only suggested by counsel’s cross-examina- 
tion, the plaintiff now must go forward to show the non- 
existence of usury while presenting its case in chief. This 
we feel is putting the proverbial cart before the horse. 


Where this Court of Appeals substitutes its opinions and 
findings and in effect leaves open to attack the previously 
sanctified area of not reviewing or upsetting factual con- 
clusions unless clearly contrary to law, then the panel has 
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an additional burden of ascertaining beyond a reasonable 
doubt that the Trial Judge was in error. This can be 
accomplished only by a remand to the trial court with 
instructions as to its findings on submitted factual issues. 
Only then can this panel know that it is fulfilling its role 
as an appellate court and not mere serving as another 
branch of the Welfare Department. 


We refer specifically to the following (1) if this was a 
cash sale with a loan and the trial court was not clear 
on its rationale, and since the Franklin Investment Com- 
pany did not explain the prima facie showing of usury 
to the panel’s satisfaction; (2) whether or not Auto Dis- 
count had any risk in the purchase and sale of the contract 
and note. This Court at the very least should remand this 
case to the trial court for the purpose of clarifying these 
two vital points. 


Conclusion 
While there is no question that this Honorable Court 


recognized the controlling law in this jurisdiction it is felt 
that there was a misapplication of the facts to the law 
which placed a prejudicial burden on the appellee and 
therefore appellee prays that the decision of the panel be 
reversed or in the alternative remanded to the trial court 
for a new trial for the purposes of clarification. 


It is of great concern not only to the appellee, but to the 
bar and the judiciary as to whether or not this panel 
is indicative of the Court of Appeals decision to change 
from an appellate review to a Counsel of revision. 


Respectfully submitted, 


Focet & Suis 


/s/ Carl P. Fogel 
Cant P. Foaer 
Samuz. H. Suis 


Certificate Of Service 


Thereby certify that I have mailed a copy of the foregoing 
Petition for Rehearing By the Panel, or in the Alternative 
a Rehearing En Bane, postage prepaid, to Robert C. 
Handwerk, attorney for the appellant, 900 F Street, N.W., 
Washington, D. C., this 29th day of May 1963. 


/s/ Carl P. Fogel 
Cant P. Foczn 


Certificate Of Good Faith 


Thereby certify that the foregoing Petition for Rehearing 
by the Panel or in the Alternative a Rehearing En Banc is 
presented in good faith and not for the purpose of delay. 


Focet & Sus 


/s/ Carl P. Fogel 
Cazu P. Focen 
Samvet H. Svuts 


